STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOCL BOARD,

Petiti oner,

ROBERT BOUNDY,

)
)
)
VS. ) Case No. 06-2369
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Septenber 27, 2006, by video tel econference with connecting
sites in Mam and Tall ahassee, Florida, before Errol H Powell,
a designated Admi nistrative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Ana |. Segura, Esquire
School Board of M am -Dade County
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Mark Herdman, Esquire
Her dman & Sakel | ari des, P. A
29605 U.S. H ghway 19 North, Suite 110
Clearwater, Florida 33761

STATEMENT OF THE | SSUE

The issue for determ nation is whether Respondent had just

cause to suspend Petitioner for 30 workdays, w thout pay.



PRELI M NARY STATEMENT

By letter dated June 21, 2006, M am - Dade County School
Board, hereinafter School Board, notified Robert Boundy, anong
ot her things, that the School Board, at its schedul ed neeting on
March 15, 2006, took action to suspend himfrom enpl oynent for
30 wor kdays; that the United Teachers of Dade, hereinafter UTD,
by letter dated May 24, 2006, contested the School Board' s
action and requested a hearing; that the request for hearing was
untinmely; that the School Board, at its neeting on June 14,

2006, accepted his (M. Boundy’'s) request to waive the 15-day
filing requirement and granted the request for hearing. On
July 5, 2006, this natter was referred to the Division of

Adm ni strative Hearings.

On August 9, 2006, the School Board filed a Notice of
Speci fic Charges, consisting of four counts. The School Board
charged M. Boundy as follows: Count |, Msconduct In Ofice —
violating Florida Adm nistrative Code Rules 6B-4.009(3), 6B
1.001(2) and (3), and 6B-1.006(3)(a) and (f), constituting just
cause for suspension w thout pay; Count |1, Violation of School
Board Policy — violating School Board Rule 6Gx13-4A-1.21,
constituting just cause for suspension w thout pay; Count 111,

Vi ol ation of Corporal Punishnment Policy — violating Sections
1003.01(7) and 1002.20(4)(c), Florida Statutes, and School Board

Rul e 6Gx13-5D1.07, constituting just cause for suspension



wi t hout pay; and Count |V, Violation of Violence in the

Wor kpl ace Policy — violating School Board Rul e 6Gx13-4-1.08 and
Florida Adm nistrative Code Rules 6B-1.001(2), or 6B
1.006(3)(a), constituting just cause for suspension w thout pay.

At hearing, the School Board presented the testinony of
nine witnesses, including M. Boundy, and entered 28 exhibits
(Petitioner's Exhibits nunbered 1-28) into evidence. M. Boundy
presented the testinony of one witness and entered no exhibits
into evidence.

A transcript of the hearing was ordered. At the request of
the parties, the tinme for filing post-hearing subm ssions was
set for ten days following the filing of the transcript. The
Transcript, consisting of one volunme, was filed on January 8,
2007. Subsequently, on January 16, 2007, Petitioner requested
an extension of tinme to file post-hearing subm ssions, to which
Respondent did not object; the request was granted. The parties
tinmely filed post-hearing subm ssions, and their post-hearing
submi ssi ons have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. No dispute exists that the School Board is a
constitutional entity charged with the duty to operate, contro
and supervise the public schools within the school district of

M am - Dade County, Florida.



2. No dispute exists that, at all tines nmaterial hereto,
M . Boundy was enployed full-time with the School Board as a
teacher and held a professional service contract.

3. M. Boundy had been a teacher with the School Board for
15 years.

4. In his professional career, M. Boundy had been a
teacher, then had practiced lawin the State of Florida for 15
years, and had becone a teacher again.

5. No dispute exists that, at all times material hereto,
M . Boundy was assigned to Nautilus Mddle School, hereinafter
Nautilus, in the Mam -Dade County’s school district. He was
assigned to teach science.

6. On Septenber 30, 2005, M. Boundy was teaching his
science class at Nautilus. He was having problens with one
particul ar student, D. M, who was approximately 14 years of
age.! D M had just returned to class from being on indoor
suspension, for cutting class.

7. Earlier that day, after having returned fromindoor
suspension, D. M had been involved in a physical altercation, a
“mnor”? fight, and M. Boundy counseled him At lunch tine,
anot her teacher broke-up a fight between D. M and anot her
student; M. Boundy counsel ed himagain. M. Boundy determ ned

that the first fight did “not” warrant a “wite-up” and that the



second fight perhaps “nmay” have warranted a wite-up but that he
deci ded not to do so.?®

8. After lunch, while in M. Boundy’s class, D. M had
another fight with a student, which was D. M’'s third fight that
day. M. Boundy has a policy in his class that, “after three
strikes, you' re out,”* therefore, instead of counseling D. M
again, M. Boundy determned that a “wite-up” was warranted and
that DD M had to | eave his class.

9. M. Boundy told DD M to |leave the class and go to the
office. Before leaving the class, D. M began spraying perfune
and then wal ked out into the hallway but did not go the office.
M . Boundy observed D. M still outside in the hallway. Wen
M . Boundy wal ked out of his class into the hallway, he observed
D. M spraying perfune in the hallway. M. Boundy asked DD M to
give the perfume to him (M. Boundy). D. M raised his hand and
brought it down as if to strike M. Boundy at which tinme
M . Boundy grabbed D. M’s hand and pulled it behind his
(D. M’s) back and told DD M that he (D. M) needed to go to
the office.

10. The hallway outside of M. Boundy’s classroomis
equi pped with a surveillance canera, which recorded the
interaction between M. Boundy and D. M after the contact
descri bed above. The surveillance canera does not record as a

regul ar video canera but records as a series of snapshots or



still pictures approximately every second, with gaps in between
t he snapshots; therefore, the surveillance canera fails to
reveal conpletely what happens within a segnent of tine.>

11. As aresult of the gaps in between snapshots of the
surveill ance canera, the testinony of witnesses is crucial in
det er mi ni ng what happened.

12. Wiile in the hallway, the surveillance camera shows
M. Boundy’s back to it and DD M directly in front of himin
such close proximty as if their bodies were touching.

M. Boundy testified that he took D M by the arns and was
directing himtoward the doors leading to the office.
M. Boundy’'s testinony is found to be credible.

13. Subsequently, while also in the hallway, the
surveil l ance canera, in several snapshots, shows M. Boundy and
D. M separated, with DD M facing M. Boundy, who testified
that DD M westled anay fromhim The surveillance canera al so
shows, in one snapshot, M. Boundy's left hand on D. M’s right
shoul der and, in another snapshot, D. M noving back toward the
classroom M. Boundy testified that DO M was goi ng back to
the classroomw thout his (M. Boundy’s) permssion. D. M
admtted that he was returning to the classroom w t hout
M. Boundy’s perm ssion. M. Boundy’'s testinony is found

credi bl e.



14. Further snapshots by the surveillance canera show
M . Boundy grabbing D. M by the arns and shoul der area, when
D. M gets close to the classroom and pushing D M down the
hal | way; and shows some students observing the conduct in the
hal lway. Also, the snapshots by the surveillance canera show
M. Boundy and D M exiting the exit doors at the stairwell,
with M. Boundy continuing to hold DD M’'s arns. After they go
t hrough the exit doors, the snapshots by the surveillance canera
show M. Boundy releasing D M and watching D M go down the
stairs. M. Boundy testified that he told DD M to go to the
office. D. M does not deny that M. Boundy told himto go to
the office at that point.

15. DO M went to the main office. The school counselor,
Anmy Magney, talked with D. M, who was | oud and appeared to be
agitated. M. Magney observed marks on D. M’'s arns and the
back of his neck, which she described as “very red.” D. M
informed Ms. Magney that M. Boundy’s forceful touching had
caused the red marks. M. Magney took D. M to the assistant
principal, Ms. Gonsky, who observed marks on D. M’'s arns, which
were red, and marks on D. M's the neck, shoul der area, which
Ms. Gonsky described as a “little red.”

16. M. Boundy admits, and at no tine did he deny, that he
grabbed D. M by the arns and shoul der area. For exanple, at

the Conference for the Record (CFR) held on Novenmber 15, 2005,



M. Boundy admitted that he held DD M’'s arns by the back
directing himtowards the stairs.

17. A detective of the School Board's police departnent
reviewed the snapshots by the surveillance canera. Fromthe
detective’'s observation, he determ ned that M. Boundy did not
take any malicious action against DD M; that D. M was
resisting M. Boundy; that, at one point, DD M nade an
aggressive action against M. Boundy; and that M. Boundy was
“directing, escorting” DD M through the exit doors.

18. D M testified that M. Boundy al so grabbed him
around the neck. M. Boundy denies that he grabbed or touched
D. M’s neck but admts that he grabbed D. M at the shoul der
ar ea.

19. V. V., a student in M. Boundy's class, testified that
M . Boundy grabbed D. M by the neck, pushing DD M out of the
classroom Also, the Conference for the Record (CFR) held on
Novenber 15, 2005, indicates that the same student stated that,
while M. Boundy and DD M were in the hallway, D. M swung at
M . Boundy and struck himin the chest. M. Boundy denies that
he was struck by DD M and D. M denies that he struck
M. Boundy. V. V.’s testinony is not found to be credible.

20. The snapshots by the surveillance canera do not show
M . Boundy grabbing or touching D M’s neck. M. Magney was

the first person in the school's office to observe the marks,



and when she saw the marks on the back of D. M’'s “neck,” the
mar ks were “very red”; however, when Ms. Gonsky, the second
person in the school's office to observe the marks, the marks
around the “neck, shoulder area” were a “little red.” Further,
D. M had been in two physical altercations before the incident
with M. Boundy and the [ ast altercation had occurred at |unch
time. M. Gonsky’s account of the location of the red marks is
not inconsistent with M. Boundy’s testinony, regarding the
shoul der area. Additionally, when Ms. Gonsky observed the marks
at the neck, shoulder area, they were a little red, not red or
very red. The undersigned finds M. Boundy's and Ms. Gonsky’s
testimony and account nore credi ble regarding the marks being at
t he shoul der area, not the neck. Furthernore, the undersigned
finds that M. Boundy grabbed D. M at the shoul der area and
that the marks at the shoul der area were caused by M. Boundy
and were a little red.

21. No dispute exists that D. M was being disruptive.
M . Boundy had counseled D. M on two occasions that sane day
for fighting. D. M had conmtted a third strike by fighting
again in M. Boundy's class, and according to M. Boundy's
cl assroom policy of which the students were aware, the third
stri ke neant that the student was |eaving the classroom and

going to the school's office.



22. M. Boundy was going to wite-up DD M for the
i nci dent but did not do so. Before he could wite-up D. M,

M . Boundy was sunmoned to the school's office after the
adm nistrators in the office observed the marks and heard
D. M's version of the incident.

23. At the beginning of each school year, the principal of
Nauti |l us, Caridad Fi gueredo, has an opening neeting, consisting
of two days. At the opening neeting, anong other things,

Ms. Figueredo notifies the Nautilus' faculty that they nust
conply with the rules of the School Board and the Code of

Et hics, and sone of the rules are reviewed with the faculty.
Further, at the opening neeting, Nautilus' faculty is provided a
copy of the Faculty Handbook. Nautilus' faculty signs an
acknow edgenent that they understand that they are responsible
for becom ng know edgeabl e about the rules and adhering to them
M . Boundy signed an acknowl edgenent and received a copy of the
Facul ty Handbook.

24. Regardi ng physical contact, M. Figueredo indicates at
t he opening neeting that the School Board prohibits using
physical contact to maintain discipline or to affect a student’s
behavior. As a result, at the opening neeting, she inforns
Nautilus' faculty, and stresses to them that they should not
use physical force or, generally, to cone in physical contact

with the students.
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25. However, as to conming into physical contact with
students, an exception is recogni zed and allowed in the touching
of a student by a teacher if the teacher has a rapport with the
student and the student has no objection to or approves of the
teacher just tapping himor her. That exception is not
applicable in the instant case.

26. Nautilus had a 2005-2006 Faculty and Staff Handbook,
her ei naft er Handbook. The Handbook contained a Progressive
Di scipline Plan, hereinafter Plan, for teachers to use when they
encounter disruptive students. The Plan contained several steps
of action, which provided in pertinent part:

Step |I: Teacher

The teacher may handl e discipline in the
foll ow ng ways (list not inclusive):
Move close to the student — use verba

and/ or non-verbal techniques to correct
behavi or probl ens

Speak with the student on a one-to-one basis

* * *

Contact parent (verbal and/or witten)
Hol d parent or student/parent conference

PLEASE NOTE: Parent contact is REQUI RED
before a referral can be nade to the

adm nistration. Only disciplinary problens
i nvol ving infractions of the Code of Student
Conduct Goup Il or higher (fighting . . .)
may be directly referred to the

adm ni stration using a case nmanagement form

11



Step IV: Referring Students For
Admi ni strative Action

Students should be sent directly to the
appropriate adm nistrator only when criti cal
i nci dents occur such as fighting .

Pl ease use your energency button to request
for[sic] assistance.

| f a student becones disruptive and you
request renoval the admnistrator wll take
t he appropriate disciplinary action deened
necessary according to the Code of Student
Conduct and provi de teachers i medi ate

f eedback.

(enmphasis in original)
The Handbook al so contained a section entitled “Things To
Renenber When Dealing Wth A Student,” which provided in
pertinent part:

4. DON T:

Snatch things away from students.
Becone confrontational .

Physically block an exit.

Argue or get on the student’s |evel.
Shout or put them down.

Di srespect them

6. Use conmon sense regardi ng touching
students: Be aware that affectionate
gestures may be m sconstrued. Avoid

physi cal contact of any kind in situations
i nvol ving you and student (i.e. where there
are no wtnesses).

12



Addi tionally, the Handbook contained a section entitled “How to
Avoi d Legal Conplications as an Educator,” which provided in
pertinent part:

Respect the space of others. Do not place
your hands on students.

* * *

Know t he | aws, School Board policies and
school rules, and follow them

* * *

Cor poral punishnent is prohibited in Mam -
Dade County Public Schools. Treat each
student with respect. Establish a policy
regarding discipline. Distribute the policy
to students and parents at the begi nning of
the year or when the students begin your

cl ass.

27. The School Board has established “Procedures for
Pronoting and Mai ntaining a Safe Learning Environnment,” which
provides in pertinent part:

Pur pose of the Procedures for Pronoting and
Mai nt ai ni ng a Safe Learning Environnent

Thi s docunent, Procedures for Pronoting and
Mai ntai ning a Safe Learning Environnent, is
i ncorporated by reference and is a part of
School Board Rul e 6Gx13-5D 1. 08, Maintenance
of Appropriate Student Behavior. It has
been prepared to assist schoo

adm nistrators in pronoting and maintaining
a safe learning environnent in the public
school s of M am -Dade County, Florida.
These procedures and directions are set
forth to guide and pronote orderly and
productive participation of students in
school |ife and support the achi evenent of

13



Fl orida's education goal for school safety
and environnment, Section 229.591(3)(e), F. S

Student actions and behaviors that can be
defined as disruptive and/or threatening
must be dealt with according to Florida
Statutes, and Florida Board of Education and
M am - Dade County School Board Rules. This
manual contains information necessary to
assi st school admnistrators in nmaking the
nost appropriate decisions and taking
warranted action in pronoting maintaining a
safe | earning environnent.

* * *

Adm ni strators, counselors, and appropriate
staff are expected to becone famliar with
this docunment, to review it periodically,
and to utilize it according to its inherent
pur pose -- pronoting and maintaining a safe
| earning environnent in the public schools
of M am - Dade County, Florida. As the

adm nistration and staff at each school site
address the requirenents of current M am -
Dade County Public School s (M DCPS)

gui del i nes, they should al so revi ew

nmodi fications of requirenents related to
school discipline and school safety as
established by the Florida Legislature.

* * *

QU DELI NE #39: REMOVAL OF STUDENT FROM
CLASS AND PCSSI BLE EXCLUSI ON OF THE STUDENT
BY THE TEACHER

CURRENT LAW ANDY OR PRACTICE: Florida
Statutes and M am -Dade County School Board
Rul es all ow for teachers to renove a

di sruptive student fromclass if the
behavi or of the student has an adverse
effect on the teacher's ability to

comuni cate effectively with students or the
ability of the students to learn. Section
232.271, F.S., provides for the right of the
teacher to refuse to accept a student back

14



to class who has been renoved for disruptive
behavi or which adversely affects the
teacher's ability to communicate effectively
with the students or with the ability of the
students to |earn.

Provi sions for Exceptional Students: The

Pl acenent Review Conmittee shall refer to
the I EP team all exclusion requests for
students from exceptional education cl asses.

A. Tenporary Renoval from d ass

1. The teacher shall have the authority to
remove a seriously disruptive student from
the classroom |In such cases, the principa
or designee shall be notified inmediately
and the teacher shall be entitled to
receive, prior to the student's return to
class, a report describing corrective
action(s) taken. Cuidelines for

i npl enenting this provision shall be

devel oped by each Educational Excellence
School Advi sory Council (EESAC).

B. Code of Student Conduct Infractions

1. The principal or designee will follow

t he Code of Student Conduct on al
disciplinary matters.

2. Only those disciplinary problens which
di srupt a teacher's instruction, when the

t eacher requests the student's pernmanent
renoval fromclass, shall be referred to the
Pl acenent Review Conmttee, if the request
is not resolved by the principal.

28. A CFR was held on Novenber 15, 2005. A Summary of the
CFR was prepared and provides in pertinent part:
[ M. Boundy was asked]: 'Did you touch the

student?" [M. Boundy] replied: 'Yes and it
wi || never happen again.'

* * *

The followi ng directives are herein
del i neat ed which were issued to you
[ M. Boundy] during the conference:

15



1. Adhere to all MDCPS [M am -Dade County
Publ i c School s] rules and regul ations at al
tinmes, specifically School Board Rul es [sic]
6Gx13-4A-1.21, Responsibilities and Duti es.
2. Adhere to The Code of Ethics and the
Princi pl es of Professional Conduct of the
Educati on Profession in Florida.

3. Cease and desist fromutilizing physical
means to effect the behavior of students.

* * *

Duri ng the conference, you [ M. Boundy] were
directed to conply with and were provided
copies of the follow ng School Board Rul es:
6Gx13-4A-1.21, Responsibilities and Duties
6Gx13-4A-1. 213, The Code of Ethics

You [ M. Boundy] were advised of the high
esteemin which teachers are held and of the
District's [ School Board' s] concern for any
behavi or, which adversely affects this | evel
of professionalism You [ M. Boundy] were
rem nded of the prine directive to maintain
a safe learning environnment for all students
and that your actions violated this
directive.

29. Further, attached to the Summary of the CFR was
"“Q@ui del i ne #9: Corporal Punishnment, Current Law and/or Practice,
fromthe Procedures for Pronoting and Maintaining a Safe
Learni ng Environment," which provides in pertinent part:

GUI DELI NE #9: CORPORAL PUNI SHVENT
CURRENT LAW AND/ OR PRACTI CE: CORPORAL
PUNI SHVENT |'S PROHI BI TED I N M AM - DADE
COUNTY PUBLI C SCHOCLS.

Cor poral punishnment is physical force or

physi cal contact applied to the body as
puni shnent .

16



Section 228.041(27), F.S., defines corporal
puni shnent as:

: t he noderate use of physical force or
physi cal contact by a teacher or principa
as may be necessary to maintain discipline
or to enforce school rule. However, the
term ' corporal punishnment' does not include
t he use of such reasonable force by a
teacher or principal as may be necessary for
self-protection or to protect other students
fromdi sruptive students.

The use of physical restraint techniques in
accordance with the M am -Dade County School
Board Rul e 6Gx13- 6A- 1. 331, Procedures for
Provi di ng Speci al Education for Exceptional
Students and Article VIIl of the Contract

Bet ween M am - Dade County Public School s and
the United Teachers of Dade is not corpora
puni shnent .

30. Prior to M. Boundy’s going into the hallway, to
confront DD M, alternative avenues were available to M. Boundy
for sending D M to the school's office w thout confronting him
in the hallway. Nautilus has a protocol that, whenever a
teacher is unable to control a disruptive student by using
cl assroom managenent techni ques, the teacher can press a
security button, located in the classroom and a security
monitor or an admnistrator will imrediately cone to the
cl assroom The security nonitor or adm nistrator will assess
the situation and renove the disruptive student. M. Boundy
failed to use this established protocol.

31. The undersigned does not find credible the testinony

given on alternative nethods of dealing wwith D M, as a

17



di sruptive student, in ternms of in-school suspension, student
medi ation, conflict resolution, parent involvenent, alternative
educati on, suspension, and expul sion as being applicable to the
instant case. These alternatives are available after the
student is renoved fromthe classroomto the school's office;
they fail to address the i medi ate renoval of the physica
presence of a disruptive student fromthe classroom

32. The exception to corporal punishnment found at
Gui deline Nos. 9 and 39, regarding the use of physical restraint
techni ques for situations involving Exceptional Student
Education (ESE), is not applicable to the instant case.

M . Boundy's class was not an ESE class, and D. M was not an
ESE st udent.

33. Also, the exception to corporal punishnent found at
GQuideline No. 9, regarding situations to protect other students,
is not applicable to the instant case. None of the other
students in M. Boundy's class were in harmis way or needed
protection in the hallway outside M. Boundy's classroom

34. However, the exception to corporal punishnent in a
situation for self-protection, i.e., the protection of
M. Boundy fromD. M, was applicable in the instant case. Wen
D. M raised his hand and brought it down as if to strike
M . Boundy, M. Boundy grabbed D. M's arns and put his

(D. M's) arnms behind his back; at that instant, M. Boundy was

18



in need of self-protection and he (M. Boundy) acted
appropriately.

35. But, the evidence fails to denonstrate that, after
M . Boundy prevented D. M fromstriking him M. Boundy
continued to be in need of self-protection. Self-protection
failed to continue to exist and failed to exist during the tine
that M. Boundy was directing/escorting D M down the hall to
the exit doors.

36. The Adm nistrative Director of the School Board's
O fice of Professional Standards, Gretchen Wllianms, testified
that M. Boundy's use of physical contact in the handling of
D. M in the hallway and that the presence of red marks on
D. M, exenplified excessive force, which rendered M. Boundy's
action as a violent act. Further, she testified that
M . Boundy's conduct was corporal punishnment; that his violent
act constituted unseemy conduct; and that his violent act was
contrary to the School Board's prime directive to nmaintain a
safe | earning environment, which constituted unseemy conduct
and was conduct unbecom ng a School Board enpl oyee.
Ms. WIlians' testinony is found to be credible.

37. Also, the School Board's Adm nistrative Director,
Region I, DanySu Pritchett testified that M. Boundy's physical
force constituted violence in the workplace; and that he failed

to maintain the respect and confidence of the student and the
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val ue of worth and dignity of the student through the use of
physical force. Further, she testified that the failure to use
an alternative nethod of renoval by using the energency cal
button was poor judgnment and constituted conduct unbecom ng a
School Board enployee. M. Pritchett's testinony is found to be
credi bl e.

38. Additionally, M. Figueredo, testified that M. Boundy
subjected D M to unnecessary enbarrassnment by using physi cal
force in the hallway in front of DD M's classmates while
M. Boundy was directing/escorting DD M down the hall.

Further, Ms. Figueredo testified that, during the hallway

i ncident, M. Boundy engaged in corporal punishnent, conduct
unbecom ng an enpl oyee of the School Board, unseenly conduct,
and poor judgnent, and was not a good role nodel to the students
and staff. M. Figueredo's testinony is found to be credible.

39. Also, Ms. Figueredo testified that M. Boundy's use of
poor judgnent and failure to use established protocol and to
exenplify a good role nodel to the students and the staff caused
M. Boundy to |ose his effectiveness. M. Figueredo' s testinony
is found to be credible.

40. Pending the investigation of the incident by the
School Board, M. Boundy was renoved fromthe classroom He was

pl aced on alternative assignnent, i.e., at his hone.
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41. Due to M. Boundy's failure to follow established
protocol at Nautilus for the renoval of DD M fromthe
classroom to the physical force used by M. Boundy, to the
marks that were a little red and were caused by the physical
force, and to the seriousness of the incident, by nenorandum
dat ed Novenber 21, 2005, M. Figueredo recomrended a 30-day
suspension for violation of School Board Rule 6Gx13-4A-1.21,
Responsibilities and Duties. M. Pritchett agreed with the
reconmendat i on.

42. By nenorandum dat ed Decenber 1, 2005, the Schoo
Board's Region Center Il concurred in the reconmmendation.

43. On February 28, 2006, a neeting was held with
M . Boundy to address the forthcom ng School Board's
consideration of the recomrendation for a 30-day suspensi on
wi t hout pay. Those in attendance included M. Boundy,

Ms. WIllianms, Ms. Pritchett, Ms. Figueredo, and a UTD
representative, M. Mlnar. The determ nation was that

M . Boundy woul d be recommended for a 30-day suspension w t hout
pay for just cause, including but not limted to "deficient
performance of job responsibilities; conduct unbecom ng a Schoo
Board enpl oyee; and violation of State Board Rule 6B-1.001, Code
of Ethics of the Education Profession in Florida, and School
Board Rul es 6Gx13-4A-1.21, Responsibilities and Duties; and

6Gx13-5D 1. 07, Corporal Puni shnent--Prohibited.”

21



44, By letter dated March 1, 2006, M. Boundy was notified
by the School Board's Assistant Superintendent, anong ot her
things, that the School Board's Superintendent woul d be
recommendi ng, at the School Board's neeting schedul ed for
March 15, 2006, the 30-day suspension w thout pay for just
cause, indicating the violations aforenentioned.

45. By letter dated March 16, 2006, the School Board's
Assi stant Superintendent notified M. Boundy, anong ot her
things, that the School Board had approved the recomendati on
and that he was not to report to work at Nautilus from March 16,
2006 through April 26, 2006.

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

47. The School Board has the burden of proof to show by a
preponder ance of the evidence that M. Boundy commtted the

offenses in the Notice of Specific Charges. MNeil v. Pinellas

County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996); Dil eo v.

School Board of Dade County, 569 So. 2d 883 (Fla. 3d DCA 1990).

48. No dispute exists that at all tinmes material hereto,
M . Boundy was subject to the rules and regul ati ons of the

School Board and that his enploynent was al so subject to the
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terms and conditions of the contract between the School Board
and the UTD Contract .
49. The School Board contends that just cause exists for
t he suspension, w thout pay, of M. Boundy.
50. Section 1012.22, Florida Statutes (2005), provides in
pertinent part:
The district school board shall:

(1) Designate positions to be filled,
prescribe qualifications for those
positions, and provide for the appointnent,
conpensati on, pronotion, suspension, and

di sm ssal of enployees as foll ows, subject
to the requirenments of this chapter

* * *

(f) Suspension, dismssal, and return to
annual contract status.--The district school
board shall suspend, dismiss, or return to
annual contract menbers of the instructional
staff and ot her school enpl oyees; however,
no adm ni strative assistant, supervisor
princi pal, teacher, or other nmenber of the
instructional staff may be di scharged,
removed, or returned to annual contract
except as provided in this chapter.

51. Section 1012.33, Florida Statutes (2005), provides in
pertinent part:

(1) (a) Each person enployed as a nenber of
the instructional staff in any district
school system shall be properly certified
pursuant to s. 1012.56 or s. 1012.57 or

enpl oyed pursuant to s. 1012. 39 and shall be
entitled to and shall receive a witten
contract as specified in this section. Al
such contracts, except continuing contracts
as specified in subsection (4), shal
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52.

contain provisions for dism ssal during the
termof the contract only for just cause.
Just cause includes, but is not limted to,
the follow ng instances, as defined by rule
of the State Board of Education: m sconduct
in office, inconpetency, gross

i nsubordi nation, wllful neglect of duty, or
conviction of a crine involving noral
turpitude. (enphasis added)

* * *

(6) (a) Any nenber of the instructiona
staff, excluding an enpl oyee specified in
subsection (4), may be suspended or

di sm ssed at any tinme during the termof the
contract for just cause as provided in
paragraph (1)(a). The district school board
must notify the enployee in witing whenever
charges are nade agai nst the enpl oyee and
may suspend such person w thout pay; but, if
the charges are not sustained, the enpl oyee
shall be inmediately reinstated, and his or
her back salary shall be paid.

The UTD Contract, which provides in pertinent
ARTI CLE V -- EMPLOYER RI GHTS
Section 1. Exclusive Managenent Authority

The provisions of this Contract are not to
be interpreted in any way or manner to
change, anmend, nodify, or in any other way,
to delimt the exclusive authority of the
Board [ School Board] and the Superi ntendent
for the managenent of the total school
system and any part of the school system

It i1s expressly understood and agreed that
all rights and responsibilities of the Board
[ School Board] and Superintendent, as
establ i shed now and through subsequent
anmendnent or revision by constitutional

provi sion, state and federal statutes, State
Board and Board Rul es, shall continue to be
exerci sed exclusively by the Board [ Schoo
Board] and Superintendent w thout prior
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notice or negotiations with the Union [UTD],
except as specifically and explicitly
provided for by the stated terns of this
Contract. Such rights thus reserved
exclusively to the Board [ School Board] and
Superintendent, by way of illustration and
not by way of limtation, include the
follow ng: (1) selection and pronotion; (2)
separati on, suspension, dismssal, and
term nati on of enpl oyees for just cause
(enmphasi s added)

53. Florida Admnistrative Code Rule 6B-4.009, Criteria
for Suspension and Dismissal, provides in pertinent part:

The basis for charges upon which di sm ssa
action agai nst instructional personnel may
be pursued . . . The basis for each of such
charges is hereby defined:

(3) M sconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in Rul e 6B-
1.001, FAC., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1.006, FAC., which is so serious as to
inpair the individual's effectiveness in the
school system

54. Florida Adm nistrative Code Rule 6B-1.001, Code of
Et hics of the Education Profession in Florida, provides in
pertinent:

(2) The educator's primary professiona

concern will always be for the student and
for the devel opnent of the student's
potential. The educator will therefore

strive for professional growh and wll seek
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55.

to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of maintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her nmenbers of the community, the educator
strives to achi eve and sustain the highest
degree of ethical conduct.

Fl ori da Admi nistrative Code Rule 6B-1.006, Principles

of Professional Conduct for the Education Profession in Florida,

provides in pertinent part:

56.

(1) The following disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in
Fl ori da.

(2) Violation of any of these principles
shal | subject the individual to revocation
or suspension of the individual educator's
certificate, or the other penalties as
provi ded by | aw.

(3) Obligation to the student requires that
t he indi vi dual :

(a) Shall nake reasonable effort to protect
t he student from conditions harnful to

| earni ng and/or to the student's nental
and/ or physical health and/ or safety.

* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .

(f) Shall not intentionally violate or deny
a student's legal rights.

The School Board's interpretation of its own rules is

gi ven great deference unless it anpbunts to an unreasonabl e
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interpretation or is clearly erroneous. Wodl ey v. Departnent

of Health and Rehabilitative Services, 505 So. 2d 676, 678 (Fla.

1st DCA 1987).
57. School Board Rule 6Gx13-4A-1.21, Responsibilities and
Duties, provides in pertinent part:
| . Enpl oyee Conduct

Al'l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oynment and in the comunity, in a manner
that will reflect credit upon thensel ves and
t he school system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited.

58. School Board Rule 6Gx13-4A-1.213, Code of Ethics,
provides in pertinent part:
1. APPLI CATI ON

This Code of Ethics applies to all nenbers
of The School Board of M am -Dade County,
Fl orida, adm nistrators, teachers, and al
ot her enpl oyees.

Enpl oyees are subject to various other |aws,
rul es, and regul ations, including but not
l[imted to “The Code of Ethics for the
Education Profession in Florida and the
Princi pl es of Professional Conduct of the
Education Profession in Florida,” Chapter
6B-1. 001 and -1.006, F.A C., the “Code of
Ethics for Public Oficers and Enpl oyees,”
found in Chapter 112, Part |1l of the

Fl orida Statutes, and School Board Rul e
6Gx13-4A-1.212, Conflict of Interest, which
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are incorporated herein by reference and
this Code of Ethics should be viewed as
additive to these laws, rules and

regul ations. To the extent not in conflict
with any | aws, School Board rules or
governmental regulations, this Code of

Et hics shall control with regard to conduct.
In the event of any conflict, the | aw,
regul ati on or School Board Rul e shal
control.

I'11. FUNDAMENTAL PRI NCI PLES

The fundanental principles upon which this
Code of Ethics is predicated are as foll ows:

Citizenship — Helping to create a society
based upon denocratic values; e.g., rule of
| aw, equality of opportunity, due process,
reasoned argument, representative
governnent, checks and bal ances, rights and
responsi bilities, and denocratic decision-
maeki ng.

Cooperation — Wrking together toward goal s
as basic as human survival in an
i ncreasingly interdependent worl d.

Fai rness — Treating people inpartially, not
pl ayi ng favorites, being open-m nded, and
mai ntai ni ng an obj ective attitude toward

t hose whose actions and ideas are different
from our own.

Honesty — Dealing truthfully with people,
bei ng sincere, not deceiving them nor
stealing fromthem not cheating or |ying.

Integrity — Standing up for your beliefs
about what is right and what is wong and
resisting social pressure to do w ong.

Ki ndness — Bei ng synpathetic, hel pful,
conpassi onat e, benevol ent, agreeable, and
gentl e toward people and other |iving

t hi ngs.
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Pursuit of Excellence — Doing your best with
the talents you have, striving toward a
goal, and not giving up.

Respect — Showi ng regard for the worth and
dignity of someone or sonething, being
courteous and polite, and judging all people
on their nmerits. It takes three major
forms: respect oneself, respect for other
peopl e, and respect for all forns of life
and the environnent.

Responsi bility — Thi nking before you act and
bei ng accountable for your actions, paying
attention to others and responding to their
needs. Responsibility enphasizes our
positive obligations to care for each other.

Each enpl oyee agrees and pl edges:

1. To abide by this Code of Ethics, making
the wel|-being of the students and the
honest performance of professional duties
core guiding principles.

* * *

4. To treat all persons wth respect and to
strive to be fair in all matters.

5. To take responsibility and be
accountable for his or her actions.

* * *

V. CONDUCT REGARDI NG STUDENTS

As set forth in the Principles of
Pr of essi onal Conduct for the Education
Profession in Florida, each enpl oyee

1. Shall meke reasonable effort to protect
the student from conditions harnful to

| earning and/or to the student's nental
and/ or physical health and/ or safety.

* * *
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5. Shall not intentionally expose a student
t o unnecessary enbarrassnent or
di spar agenent .

6. Shall not intentionally violate or deny
a student's legal rights.

59. Regarding corporal punishnment, Section 1003. 01,
Florida Statutes (2005), provides in pertinent part:

(7) ' Corporal punishnent' neans the
noder at e use of physical force or physical
contact by a teacher or principal as my be
necessary to maintain discipline or to
enforce school rule. However, the term
‘corporal punishnent' does not include the
use of such reasonable force by a teacher or
princi pal as may be necessary for self-
protection or to protect other students from
di sruptive students.

60. Further, Section 1002.20, Florida Statutes (2005),
provides in pertinent part:

(4) DI SCl PLI NE

(c) Corporal punishnent.--In accordance
with the provisions of s. 1003. 32, corporal
puni shment of a public school student may
only be admi nistered by a teacher or school
princi pal wthin guidelines of the school
principal and according to the district
school board policy.

61. School Board Rule 6Gx13-5D-1.07, provides in pertinent
part:
CORPORAL PUNI SHMENT -- PROHI Bl TED

The adm ni stration of corporal punishnment in
M am - Dade County Public Schools is strictly

30



prohi bited. M am -Dade County Public
School s has i npl enented conprehensi ve
prograns for the alternative control of
di sci pline. These prograns include, but are
not limted to, counseling, tineout roons,
i n-school suspension centers, student
medi ation and conflict resolution, parental
i nvol venent, alternative education prograns,
and other forns of positive reinforcenent.
I n addi tion, suspensions and/ or expul sions
are available as adm nistrative disciplinary
actions dependi ng upon the severity of the
m sconduct .
62. The School Board interprets the prohibition of
corporal punishnment to include forcing a student through
physi cal contact to do sonmething that the student does not w sh
to do. However, corporal punishnent does not include self-
protection or conduct for the protection of students. The
School Board’'s interpretation is not unreasonable nor is it
clearly erroneous.
63. The evidence fails to denonstrate that, prior to the
hal | way i ncident, M. Boundy engaged in corporal punishnent.
64. Additionally, the evidence fails to denonstrate that
M . Boundy engaged in corporal punishnment when D. M lifted his
(D. M's) hand and brought it down as if to strike M. Boundy
and M. Boundy grabbed D. M That action by M. Boundy was not

captured on the surveillance canera. |In that particular

i nstance, M. Boundy was protecting hinself.
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65. However, when M. Boundy released D. M and D. M
nmoved away from M. Boundy down the hall, the evidence
denonstrates that the need for self-protection no |onger
exi st ed.

66. Furthernore, when D. M turned around and canme back
towards the classroomwi th the intent to enter the classroom
t he evi dence denonstrates that M. Boundy engaged in corpora
puni shnent. M. Boundy had available to himan alternative to
grabbing D M; M. Boundy could have re-entered his classroom
and pushed the emergency button, which would have caused a
security person or an admnistrator to cone to the classroom or
the hallway and remove D.. M This alternative was an
establ i shed protocol of Nautilus and shoul d have been used by
M . Boundy.

67. The School Board argues that the use of corpora
puni shrent by M. Boundy does not reflect credit upon hinself,
constitutes unseenmly conduct and fails to protect DD M from
conditions harnful to learning and/or D. M's physical health
and/ or safety. Therefore, the School Board argues that
M. Boundy's conduct viol ated School Board Rul es 6Gx13-4A-1.21
and 6&x13-4A-1.213. As a result, the School Board contends that
his violation of the School Board Rules constitute m sconduct in

office and is just cause for suspension.
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68. The School Board's interpretation of its own rules is
reasonabl e. The evidence denonstrates that M. Boundy vi ol at ed
School Board Rul es 6Gx13-4A-1.21 and 6Gx13-4A-1.213.

69. Further, the evidence denonstrates that M. Boundy
viol ated the Code of Ethics and commtted m sconduct in office.

70. Additionally, the School Board argues that
M. Boundy's inpaired effectiveness as a teacher may be
inferred, thus, resulting in just cause for suspension due to

m sconduct in office, citing Wal ker v. Hi ghlands County School

Board, 752 So. 2d 127 (Fla. 2nd DCA 2000). The undersigned is

per suaded that \Wal ker, supra, is applicable to the case at hand.

The evidence in the case at hand denonstrates that M. Boundy’s
conduct “by its very nature, denonstrates his ineffectiveness in
t he school systent and that “independent evidence” of his
ineffectiveness in such a situation would be “superfluous.” 1d.
at 128.

71. Also, the School Board argues that M. Boundy's
conduct violated the School Board's policy on violence in the
wor kpl ace. School Board Rule 6Gx13-4-1.08 provides in pertinent
part:

VI OLENCE | N THE WORKPLACE

Nothing is nore inportant to Dade County
Public Schools (DCPS) than protecting the
safety and security of its students and

enpl oyees and pronoting a viol ence-fee work
environnment. Threats, threatening behavior,
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or acts of violence agai nst students,

enpl oyees . . . by anyone on DCPS property
will not be tolerated. Violations of this
policy may | ead to disciplinary action which
i ncl udes di sm ssal, arrest, and/or
prosecuti on.

Any person who nakes substantial threats,
exhi bits threateni ng behavior, or engages in
vi ol ent acts on DCPS property shall be
renmoved fromthe prem ses as quickly as
safety permts, and shall remain off DCPS
prem ses pendi ng the outcone of an
investigation. DCPS will initiate an
appropriate response. This response may
include, but is not linmted to,

reassi gnnent of job duties, suspension or
term nation of enploynent . . . of the
person or persons involved.

72. The evidence denonstrates that M. Boundy commtted
vi ol ence in the workplace as set forth by School Board Rul e
6Gx13-4-1.08 and, therefore, violated the said Rule.

73. Therefore, the School Board denonstrated that
M . Boundy's conduct violated the Code of Ethics and Florida
Adm nistrative Code Rules 6B-1.001, 6B-1.006, and 6B- 4. 009.

74. Hence, the School Board established and denonstrated

that M. Boundy's conduct constituted just cause for a 30-day

suspensi on w t hout pay.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the M am - Dade County School Board enter a
final order finding that just cause existed for the 30-day
suspensi on, w thout pay, from enploynent of Robert Boundy.

DONE AND ENTERED this 30th day of April 2007, in

Tal | ahassee, Leon County, Florida.

=

ERROL H. POWELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of April, 2007.

ENDNOTES
YAt hearing, D. M testified that he was 15 years of age.
2/ Descriptive word used by M. Boundy.
¥ 1d.

4/ &
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This Administrative Law Judge viewed a copy of the incident

recorded by the surveillance canera admtted into evidence as
Petitioner's Exhibit 27.
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School Board of M am - Dade County
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Mam , Florida 33132

Mar k Herdman, Esquire

Herdman & Sakel | ari des, P. A

29605 U. S. Highway 19 North, Suite 110
Clearwater, Florida 33761

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School District
1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Jeani ne Bl onberg, Interim Comm ssioner
Depart nment of Educati on

Turlington Building, Suite 1514
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Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, Ceneral Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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